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BRIEF ON BEHALF OF APPELLEES 


COUNTERSTATEMENT OF THE CASE 

This case arises upon a proceeding for review of administra¬ 
tive action under the District of Columbia workmens com¬ 
pensation law, namely. Longshoremen’s and Harbor Workers’" 
Compensation Act (44 Stat. 1424, U. S. C., Title 33, sec. 901 
et seq .), as made applicable to certain employments in the 
District of Columbia by the Act of May 17, 1928 (45 Stat. 
600, c. 612, sec. 1, D. C. Code (1940), Title 36, c. 5, sec. 1). 

E. C. Ernst, Inc., a Washington corporation, engaged in local 
electrical construction, through a local union hired Clarence H. 
Ticer (now deceased) some ten years ago. The hiring took 
place in the District of Columbia, and the work was to be per¬ 
formed on any jobs the employer might have (App. 54). The 
employee was subject to orders from his District employer 
while on the various jobs (App. 30, 51), and millions of dollars 
worth of work was performed in the District and surrounding 
area (App. 16). Ticer and his wife were District residents 
(App. 50). The employer by contract agreed to furnish its 
employees with transportation (to and from work) when they 

(i) 



worked outside the District (App. 53). and this agreement was 
implemented by furnishing vehicles at times (App. 31, 33), 
or by paying the daily cost of transportation (App. 30). The 
employer had several jobs at Quantico and all employees work¬ 
ing there (including Ticer) lived in the District or suburban 
areas (App. 30); Ticer with others returned each day to the 
District, after working (App. 33). This was done through 
arrangement between the employees by which they alternated 
in driving their cars, bearing the expense through the payment 
for transportation furnished by the employer (App. 36, 43). 
Prior to working at Quantico, Ticer had been employed by 
E. C. Ernst, Inc., at the Washington Navy Yard (App. 35). 
In November, 1940. he was transferred, without loss of time, 
or new employment contract, from the Navy Yard to the Gov¬ 
ernment project at the Marine Barracks, Quantico (App. 32,34, 
36). The amount the employer paid for transportation ($2.00 
daily) bore a direct relation to the cost of transportation by 
steam railroad (App. 20. 21, 22, 23). No adequate public 
transportation was available (App. 27, 28. 38.39). On Decem¬ 
ber 13, 1943, while returning to Washington in his own car, 
with fellow employees (one of whom was carrying tools to be 
used at a different job in Virginia), an accident occurred and 
Ticer was killed (App. 44, 45. 46). 

Claim for workmen's compensation benefits for death was 
filed by appellee Virginia Ticer, the widow. An award of 
compensation was made by compensation order dated July 21, 
1944 (which contains findings of fact, App. 7). The em¬ 
ployer and carrier sought judicial review of the compensation 
order, which the lower court sustained, and this appeal fol¬ 
lowed. Before the deputy commissioner and the lower court 
two questions were raised: (1) Did the death arise out of and 
in the course of the employment? (2) Did the deputy com¬ 
missioner have statutory jurisdiction to make an award? 

STATUTES INVOLVED 

Section 1, Act of May 17, 1928 (45 Stat. 600, sec. 1; D. C. 
Code (1940), Title 35, c. 5, sec. 1), which provides: 

That the provisions of the [Longshoremen’s Act] 
* * * shall apply in respect to the injury or death 
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of an employee of an employer carrying on any em¬ 
ployment in the District of Columbia, irrespective of 
the place where the injury or death occurs; except that 
in applying such provisions the term “employer” shall 
be held to mean every person carrying on any employ¬ 
ment in the District of Columbia, and the term “em¬ 
ployee” shall be held to mean every employee of any 
such person. 

Section 2 (2), Longshoremen’s and Harbor Workers’ Com¬ 
pensation Act (c. 509, 44 Stat. 1424 ; 33 U. S. C. 902 (2)), 
which provides that: 

The term “injury” means accidental injury or death 

arising out of and in the course of employment 

* * * 

QUESTIONS INVOLVED 

1. Did the death of the employee arise out of and in the 
course of his employment? 

2. Did the deputy commissioner have jurisdiction to make 
an award? 

SUMMARY OF ARGUMENT 

A. General principles. 

B. The employer agreed by contract to furnish transpor¬ 
tation, to and from work, to his employees working at Quan- 
tico. By reason of (a) a specific contractual provision, (b) 
the implementation of such provision (through payment by 
the employer of the cost of daily transportation), and (c) the 
necessity of furnishing transportation, directly or indirectly, 
because of the job location and lack of adequate transporta¬ 
tion facilities, the transportation to and from Washington and 
Quantico, Virginia, became an incident of the employment. 
Ticer’s death, resulting from accidental injury while returning 
to Washington from Quantico, Virginia (where the particular 
job lay) “arose out of and in the course of his employment.” 

C. The District of Columbia workmen’s compensation law 
applies because the deceased was an “employee of an em¬ 
ployer carrying on any employment in the District of Colum¬ 
bia”. The employee was hired in the District by a Washing- 
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ton electrical construction corporation, performed service in 
the District, resided with his wife in the District, and fully and 
completely established his employment-relationship or status 
with his employer in the District of Columbia. The workmen’s 
compensation law attaches to the employer-employee relation¬ 
ship, and as long as that relationship subsists in the District of 
Columbia, the employee or his dependents may receive the 
protection of the local law, for injuries sustained within or 
outside the District. The local statute applies “irrespective of 
the place where the injury or death occurs.” 

ARGUMENT 
A. General principles 

The Compensation Act should be liberally construed in favor 
of the injured employee or his dependent family: Baltimore & 
Philadelphia Steamboat Co. v. Norton , deputy commissioner, 
2S4 U. S. 40S (1932); Fidelity & Casualty Co. of New York v. 
Burris, 61 App. D. C. 228, 59 F. (2d) 1042 (1932); Associated 
General Contractors of America, Inc., et al. v. Cardillo , deputy 
commissioner, 70 App. D. C. 303, 106 F. (2d) 327 (1939); 
DeWald v. B. & 0. R. Co., 71 F. (2d) S10 (C. C. A. 4, 1934), 
cert, denied October S, 1934, 293 U. S. 581. 

In the absence of substantial evidence to the contrary the 
presumption is “That the claim comes within the provisions 
of this Act”; section 20 (a) of the Longshoremen’s Act. 

The burden is on the plaintiff to show that there was no 
evidence before the deputy commissioner to support the com¬ 
pensation order complained of in the bill: Grant v. Marshall, 
deputy commissioner, 56 F. (2d) 654 (D. C. Wash. 1931); 
United Employees Cas. Co. v. Summerous, 151 S. W. (2d) 247 
(Tex. 1941); Nelson v. Marshall, deputy commissioner, 56 F. 
(2d) 654 (D. C. Wash. 1931); Gulf Oil Corp. v. McManigal, 
deputy commissioner, 49 F. Supp. 75 (D. C. N. D. W. Va. 1943). 

The findings of fact of the deputy commissioner are pre¬ 
sumed to be correct: Anderson v. Hoage, deputy commissioner , 
63 App. D. C. 169, 70 F. (2d) 773 (1934); Luckenbach Steam¬ 
ship Co., Jnc. v. Norton, deputy commissioner, 96 F. (2d) 
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764 (C. C. A. 3,1938); Burley Welding Works, Inc. v. Lawson, 
deputy commissioner, 141 F. (2d) 964 (C. C. A. 5, 1944). 

In considering the evidence the deputy commissioner may- 
give weight to “the common-sense of the situation'’; Avignone 
Freres, Inc., et al. v. Cardillo, deputy commissioner, et al., 73 
App. D. C. 149, 117 F. (2d) 385 (1940). 

Jurisdiction under the Longshoremen’s Act is to be pre¬ 
sumed in the absence of substantial evidence to the contrary; 
fact findings of the agency, where supported by the evidence, 
are made final: and conclusion that a case falls within the 
Federal jurisdiction is therefore entitled to great weight and 
will be reviewed only in cases of apparent error: Davis v. Dept, 
of Labor, 317 U. S. 249 at 256, 63 S. Ct, 225. 

B. The employer agreed by contract to furnish transportation 
to his employees; injury while returning by car from work 
at Quantico, Virginia, arose out of and in course of employ¬ 
ment, because such transportation was an incident of the 
employment 

The crux of the case, in respect to the question whether the 
injury arose out of and in the course of the employment is 
whether the employer assumed an obligation in respect to 
transportation of his employees to and from work. If so, such 
transportation became an incident of the employment. Injury 
occurring in the course of such transportation is compensable 
under the workmen’s compensation law. 

An employer may become liable to pay compensation for 
injuries sustained by his employee during transportation to 
and from work under the following situations: (a) where em¬ 
ployer is under specific contract to furnish transportation; (b) 
where transportation is furnished under implied contract, 
shown by custom or actions; and (c) where the transportation 
is a necessity, arising from the exigencies of the employment 
situation. Situations (a) and (c) are shown by the evidence 
in this case. 

First, what was the contractual obligation? The answer 
will be found at page 53 of the appellants’ Appendix. The em¬ 
ployer agreed to three things (see rule 15, Appendix 53), (a) 

673854—45-2 
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not to pay travel time when workmen are ordered to report to 
the job (not here involved, as the injury was not sustained 
when the employee was reporting for work at the beginning 
of the job); (b) to furnish transportation with respect to all 
work outside the District of Columbia; (c) to pay full ex¬ 
penses, including travel time, on all jobs outside the jurisdic¬ 
tion of the union (not here involved because the job was within 
the jurisdiction of the union). Provisions (a) and (c) refer to 
“traveling time”, that is. to payment for the time consumed 
in traveling, as though the employee were working. Travel 
time is not here involved. 

I The contract, with respect to the employer’s obligation to 
furnish transportation, provides: “Transportation * * * 

shall be furnished for all work outside the District of Colum¬ 
bia”. What is this obligation? It is a specific agreement un¬ 
der which the employer contracted to transport the employee 
to and from work sites outside the District of Columbia. Such 
obligation was not to augment or increase wages, or to add 
something to the employee's pay, which might be included as 
wages. The obligation was to furnish transportation. Under 
this provision the employer could have been required to pro¬ 
vide the facilities and means for transporting the employees 
to and from the work site. 

How was the contract implemented? The record tells us 
that the employer did at times actually furnish the means 
of transportation (using its own cars and a station wagon) 
and when furnishing such facilities did not pay the employees 
a sum equivalent to the cost of obtaining transportation 
(App. 31, 33). The obligation to furnish transportation had 
been in effect 15 years (App. 23). But such obligation had 
not always been implemented by furnishing the facilities 
themselves; in lieu of supplying the facilities, the employees 
were paid a money allowance to cover the cost of public or 
private conveyance. With respect to the Quantico job, $2.00 
per day had been the agreed sum to cover the cost of transport¬ 
ing employees to and from Washington (App. 20, 23). That 
the employer (as well at other employers in the local institute) 
recognized its obligation to furnish transportation under rule 
15 (b) (App. 53) is amply disclosed by the evidence. Why 



was the sum §2.00 agreed upon? It was accepted after inves¬ 
tigation into the cost of transportation by steam railroad 
(App. 22). The written contract had not been amended 
or changed; when the employer did not furnish the facilities, 
it communicated with the union to ascertain the amount 
necessary to defray the cost of transportation (App. 24, 31). 
The amount agreed upon affected all contractors in the local 
institute, and bids of all employers were made after the cost 
of transportation had been ascertained (App. 22, 24, 31). 
The employer testified that the §2.00 per day was to cover 
the cost of transporting the employees (App. 30. 31, 34, 36, 
3S, 39). The §2.00 applied irrespective of the rate of pay of 
any employee (App. 39, 40). 

The decision in this case is controlled by the following prin¬ 
ciple of workmen's compensation law: Injuries sustained by an 
employee during the course of transportation to or from \vork, 
where such transportation is an incident of the employment, 
arise out of and in the course of the employment. There 
is no valid basis in logic for applying this principle only when 
certain modes of transportation are used (that is, only when 
an employer's vehicle is used). Also, there is no valid basis 
upon which to detract from the principle by adding a qualifica¬ 
tion that the employer must have “control” over the employee, 
or over the means of transportation. There are a hundred or 
more “transportation” cases, involving injuries to employees 
riding upon all kinds of conveyances and under greatly varying 
circumstances. Injuries have been held compensable on the 
proof that expressly (by contract), or impliedly (through the 
circumstances), the employer agreed to furnish transportation. 
Where the agreement exists, the transportation is an incident 
of the employment. The cases have been collected in the 
American Digest System under “Workmen’s Compensation,” 
key numbers 721, 733-747. 

The following cases have been selected as showing that 
where the employer has the obligation to transport his em¬ 
ployees—by any available means—and satisfies that obligation 
however he may do it, the incidentalness of the transportation 
to the employment is recognized. 
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Before discussing the cases, it would be appropriate to state 
that where the employer has no obligation to transport his 
employee, and the employee is not an outside worker (such as 
a traveling salesman), injuries sustained while going to or 
from a fixed place of employment (such as a factory or work¬ 
site) are not compensable. The Supreme Court of the United 
States has stated this rule, and recognized exceptions there¬ 
from. in Voehl v. Ind. Ins. Co., 288 U. S. 162, which went up 
from this jurisdiction. After stating the general rule, the 
Supreme Court said as follows: 

But this general rule is subject to exceptions which 
depend upon the nature and circumstances of the par¬ 
ticular employment. “No exact formula can be laid 
down which will automatically solve every case.” 
* * * While service on regular hours at a stated 

place generally begins at that place, there is always 
room for agreement by which the service may be taken 
to begin earlier or elsewhere. * * * And agree¬ 

ment to that effect may be either expressed or be shown 
by the course of business. In such case the hazards of 
the journey may properly be regarded as hazards of the 
service, and hence within the purview of the Compen¬ 
sation Act (pages 169,170). 

Among the cases cited with approval by the Supreme Court 
is Swa7ison v. Latham, & Crane, 92 Conn. 87,101 A. 492. which 
will hereinafter be discussed, because in that case the facts were 
parallel with those in the present case. 

The leading case on the subject in the District of Columbia 
is Ward v. Cardillo, 77 App. D. C. 343, 135 F. (2d) 260, 
in which this Honorable Court recognized an employer’s lia¬ 
bility for injury to an employee where the employer contracts 
to and does furnish transportation to and from work. The 
employee in that case, under contract with his employer, was 
ftirnished a ride on a truck from Virginia to his work place. 
This Honorable Court applied the proper principle when it 
held that the occurrence “was the result of an incident to the 
employment and the conditions under which it was to be car¬ 
ried on.” (N. B.: The Court did not state any requirement 
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[such as appellant would apply] in respect to the employee 
being under the “control” of the employer at the time.) 

The following cases are arranged by classification: 

(1) Employer furnishes the vehicle .—The rule is so well 
settled, where the transportation is an incident of the employ¬ 
ment and is furnished by a vehicle supplied by the employer, 
that injuries sustained in going to and coming from work are 
compensable, no case need be cited. The Ward case in this 
Court is directly in point. 

(2) Employer furnishes vehicle through independent con¬ 
tractor or agent. —There is a case under the Longshoremen’s 
Act (the same Act which is now before the Court) directly in 
this category. The Circuit Court of Appeals for the Ninth 
Circuit in Liberty Mutual Ins. Co. v. Gray, 137 F. (2d ) 926 
(1943), held compensable an injury sustained by an employee 
while he was being transported to work in a vehicle operated 
by an independent contractor hired by the employer to furnish 
carriage. This case is important because the court made no 
mention of “control” over the vehicle as the reason for the 
decision. Apparently the employer had no control over the 
vehicle whatever, nor over the employee, at the time in ques¬ 
tion. The decision rested on the principle here urged, that the 
transportation was an “incident of his employment.” 

In the case of Scalia v. American Sumatra Tobacco Co., 93 
Conn. 82, 105 A. 346, the employer obligated himself to trans¬ 
port employees from the railroad station to a plantation. A 
local garage and livery man was regularly used by the employer 
to deliver employees to work. While on the way to work, an 
accident occurred. Because of the circumstances in that case, 
the court inferred that transportation by the employer was an 
essential part of the contract of employment, and reasonably 
incident thereto (presumably because of the isolated location 
of the work place). The award was sustained. Accord: Lit- 
tier v. G. A. Fuller Co., 223 N. Y. 369, 119 N. E. 554 (N. Y. 
1918). 

(3) Employee uses his own vehicle .—An employer who en¬ 
gages to transport his employee to and from work as part of 
the contract of hire may do so by requesting the employee to 
use his own vehicle. The following cases are in point: State 
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Comp. Ins. Fund v. Ind. Comm., 3 P. (2d) 414, 89 Colo. 426 
(Colo. 1931); Driscoll Construction Co. v. Ind. Comm., 31 P. 
(2d) 491, 94 Colo. 56S: Kirby Lumber Co. v. Scurlock, 246 
S. W. 76,112 Tex. 115 (here the employee used his own veloc¬ 
ipede). 

i (4) Employees riding with fellow-employees and others .— 
In Rock Co. v. Ind. Comm., 185 (Wise.) 134, 200 N. W. 657 
(Wis. 1924), the foreman requested a fellow-employee, in the 
habit of using his own car. to transport employee from a high¬ 
way construction job to his home. Gasoline and oil were fur¬ 
nished to the co-employee by the employer. No money was 
paid for the use of the car. The latter fact was held unim¬ 
portant. The decision turned on the fact that the employer 
was under contract to furnish transportation from work to 
home and this was an incident of the employment. 

In Konopka v. Jackson Co. Road Comm., 270 Mich. 174, 
258 X. W. 429 (Mich. 1935), it was held that where the con¬ 
tract of employment expressly includes conveyance of em¬ 
ployee to or from place of work, an accident in such transpor¬ 
tation is compensable. In this case there was no express con¬ 
tract. but construction work was involved away from the home 
town, and the court held that the incidentalness of the trans¬ 
portation to the employment may be drawn from the contem¬ 
plation and understanding by both employer and employee. 
The court also held that the legal aspect was not affected by 
the fact that the employee may, at his option, adopt other 
means of conveyance, or because the transportation was in a 
truck owned and operated by a fellow-employee. 

In Landry v. La. Highway Comm., 153 So. 74 (La. 1934), the 
foreman told the employee to ride home in a passing car. The 
injury on the way from work was held compensable. 

In Hunter v. Summerville, 169 S. W. (2d) 579 (Ark. 1943), 
the employee lived 15 miles from work and the circumstances 
showed that the employer impliedly undertook to furnish trans¬ 
portation home, as it was a prerequisite to the employee’s en¬ 
gaging in work. The workman customarily rode in a subcon¬ 
tractor’s truck. Injury under such arrangement held com¬ 
pensable. 
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In Wells v. Cutler, 90 Colo. Ill, 6 P. (2d) 459 (Colo. 1931), 
the employee was returning home in the car of a friend, and 
was injured on the way. There was an understanding that the 
employer should furnish transportation to and from work. The 
court took into account “the place, circumstances, and char¬ 
acter of the employment,” as well as other relevant factors, 
holding that the duty to transport was clearly shown from 
these factors (the work place was away from home, under cir¬ 
cumstances making other transportation difficult). 

In Littlefield's Case, 126 Me. 159, 136 A. 724 (Me. 1927), 
the employer was a contractor and hired a carpenter to per¬ 
form work at different places. When he entered the employ¬ 
ment, it was agreed that the employer would be responsible 
for the transportation of the employee from his home village 
to the place where the work was performed. Usually, the em¬ 
ployee rode in the employer's truck. On the day of the acci¬ 
dent, the employer arranged for the employee to ride in an 
automobile with a fellow-worker on the same job. Proceeding 
to work, the fellow-worker's car became disabled and the fel¬ 
low-employee borrowed another car driven by the garage man 
where the fellow-employee's car was left. While finally pro¬ 
ceeding to w’ork, the accident occurred, and the injury was held 
compensable. In this case the court said: 

The further fact that Mr. Kinslow* (fellow-employee) 
left his own automobile at a garage and took another 
conveyance and another driver was only part and par¬ 
cel of the original attempt to transport Mr. Littlefield 
to his work, and we can not conceive that the ownership 
of the second automobile affects the question in the 
case. 

(5) Employer may furnish employee with a car. —In Bock 
v. City of Reading, 120 Pa. Super. 468, 182 A. 732 (Pa. 1936), 
the employment contract required the employer to furnish 
transportation to and from work. The employer turned a car 
over to the employee, bearing the expense of gasoline, oil, and 
repairs. Injury en route from home to work held compensable. 

In Taylor v. M. A. Gammino Construction Co., 18 A. (2d) 
400, 127 Conn. 528 (Conn. 1941), the employer had authorized 
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the employee to use employer’s truck to ride home. On the 
following day employee took the same truck without special 
permission and was injured. In this case the court said: 

An employer may by his dealing with an employee or 
employees annex to the actual performance of the work, 
as an incident of the employment, the going to or de¬ 
parture from the work; to do this it is not necessary that 
the employer should authorize the use of a particular 
means or method, although that element if present, is 
important; it is enough if it is one which, from his 
knowledge of and acquiescence in it, can be held to be 
reasonably within his contemplation as an incident to 
the employment, particularly where it is of benefit to 
him in furthering that employment. 

Accord: Chrysler v. Blue Arrow Transport Lines, 295 Mich. 
606, 295 N. W. 331 (Mich. 1940). 

(6) Employer furnishes transportation by railroad or by 
street railway .—In certain cases where the employer is a trans¬ 
portation company, it may agree with its employees to furnish 
free transportation to and from work as a part of the con¬ 
tractual obligation. Where this is so, injury while using the 
employer's facility, even though a public conveyance, is com¬ 
pensable. In Micieli v. Erie R. Co., 37 A. (2d) 123, 131 N. J. L. 
427 (N. J. 1944) as a part of the contract of hire, the employer 
furnished a baggage porter transportation on its train, to and 
from work. Accidental death alighting from train held com¬ 
pensable. To the same effect; City & County of San Fran¬ 
cisco v. Ind. Acc. Comm., 142 P. (2d) 760 (Cal. 1943); Rader- 
macher v. St. Paul City Ry. Co., 8 N. W. (2d) 466 (Minn. 
1943); Mellen v. Delaware L. & W. Ry. Co., 30 A. (2d) 141 
(Pa. 1943); DeCamp v. Youngstown Municipal Ry., 144 N. E. 
128,110 Ohio State 376 (Ohio 1924). 

(7) Employer pays fare .—In American Coal Mining Co. v. 
Crenshaw, 133 N. E. 394, 77 Ind. App. 644 (Ind. 1921), the 
employer paid a railroad company, as a private carrier, to trans¬ 
port employees to and from work, but retained from the em¬ 
ployees’ wages $1.25 per month to pay for the privilege of 
using the trains. Injury sustained while using train held com- 
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pensable. Another case where the employer paid the fare and 
the employee’s injury was held compensable is Exelbert v. 
Klein & Kavanagh, 278 N. Y. S. 377, 243 App. Div, 839 (N. Y. 
1935). 

(8) Employer arranges with railroad or boat owner to trans¬ 
port employees .—In the neighboring State of Maryland, dur¬ 
ing the last war, the Central Construction Company was doing 
construction work for the Government at the Edgewood Arsenal, 
Maryland. The employee lived in Baltimore. The employer, 
as part of its contract with employee, agreed that it would 
furnish him free transportation to Edgewood Arsenal. He and 
other workmen of the same company used certain work trains 
over the Pennsylvania Railroad from Union Station, Baltimore, 
to and from work. The United States Government arranged 
with the Pennsylvania Railroad, without intervention of the 
employer, for the transportation of the employees of the em¬ 
ployer. The Government paid the Pennsylvania Railroad 
directly. The employee missed the work train and took a 
regular passenger train and was injured. An award was af¬ 
firmed: Central Construction Corp. v. Harrison, 137 Md. 256, 
112 A. 627 (Md. 1920). The following cases are almost iden¬ 
tical in point of fact, and awards were sustained: Fisher v. Tide¬ 
water Building Co., 114 A. 150, 96 N. J. L. 103, affirmed 116 A. 
924, 97 N. J. L. 324 (N. J. 1921); Western Ind. Co. v. Leonard, 
231 S. W. 1101, affirmed 248 S. W. 655 (Tex. 1921). 

In Omsk. v. Knaust, 225 App. Div. 186, affirmed 250 N. Y. 
569, the employer arranged with the boat owner for the trans¬ 
portation of his employees to and from work. Injury in course 
of transportation held compensable. The same situation will 
be found in Distefano v. Standard Shipbuilding Corp., 196 
N. Y. S. 452,203 App. Div. 145 (N. Y. 1922). 

(9) Employee pays his own. fare .—In the case of Carlin Con¬ 
struction Co. v. Heaney, 299 U. S. 41, a construction company 
in New York City was engaged in building operations on Riker’s 
Island in the East River. The employer arranged with a 
steamboat owner to transport the employees to and from work. 
Fares were collected from the employees at the rate of 10 cents 
a round trip. The boat blew up and Heaney was injured. 
An award was made and contested, on the ground that the 
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injured employee was not engaged in employment when in¬ 
jured. Under this transportation arrangement, even though 
the employee paid fare, the Court of Appeals of New York 
had sustained the award. The same question was maintained 
in the United States Supreme Court. The award was affirmed. 

In Lehigh Coal Nav. Co. v. McGonnell, 199 A. 906. 120 
N. J. L. 428 (N. J. 1938). the employee commuted from his 
home in Elizabethport to his work in Jersey City and his 
employer reimbursed him for the cost of railroad commutation 
tickets, under a long existing practice. The deceased was 
killed by a train while en route to Jersey City. In holding the 
death compensable the court said, citing an earlier case: 

It was there said “* * * that an employee while 

on his way to work is not in the course of his employ¬ 
ment * * * [but] where the workman is employed 

to work at a certain place, and as part of his contract 
of employment there is an agreement that his employer 
shall furnish him free transportation to or from his work, 
the period of service continues during the time of trans¬ 
portation. and if an injury occurs during the course of 
transportation, it is held to have arisen out of and in the 
course of the employment. This rule has the support 
of English and American cases.” 

***** 

The fact that the employer could exercise no control 
over the Central Railroad Company of New Jersey 
does not affect the issue■ [Italics supplied.] 

In Dingfelt v. Albee Godfrey Whale Creek Co., 2S4 N. Y. S. 
80S (N. Y. 1936), a subcontractor was under contract with the 
general contractor to assume transportation of the employee 
on the job.. Subcontractor’s employee died from explosion 
on boat carrying him to work. The employee paid his own 
fare. Death was held compensable. Accord: In a case where 
an employee paid his own fare: Calif. Cas. Ind. Exch. v. Ind. 
Acc. Comm., 132 P. (2d) 815 (Cal. 1943). 

1 (10) Employee allowed traveling expenses or is reimbursed 
therefor. —We now* arrive at the concluding group of cases, 
which are directly or most nearly jn point. 
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In Williams v. Trav. Ins. Co. of Hartford, Conn., 19 So. 
(2d) 586 (La. 1945), an employee returned home from work 
and who was allowed traveling expenses was held to be killed 
in the course of his employment when the accident occurred on 
his way home. In this case the court said: 

* * * There is a second defense based on the 

grounds that the decedent was not killed while acting 
in the course and scope of his employment but there 
is a stipulation in the record to the effect that he was 
fatally injured in an automobile accident while return¬ 
ing to his residence after having performed his day’s 
work on the job on which he was engaged, approxi¬ 
mately 30 miles away. He used his own automobile but 
it is admitted that he was allowed traveling expenses 
and this, in our opinion, brought him within the rule 
that an employee who is injured or killed on his way to 
or from work, where transportation is a concomitant of 
the contract of hire, is considered as having been injured 
or killed within the course of his employment and claim 
arising under such circumstances is compensable. 
[Italics supplied.] 

* 

In Turner, Day & Woolworth Handle Co. v. Pennington, 63 
S. W. (2d) 490, 250 Ky. 433 (Ky. 1933), the employer agreed 
with his employee, who worked for the employer outside of 
the employee’s home town, that the employee might return 
each week to his home- Under this agreement the employer 
paid the employee’s expenses in going to and returning from 
home on the weekend trips, first by paying his railroad fare 
and later by standing the expense of oil and gas needed by his 
automobile in making the trip. While returning home in his 
automobile, he was injured and the case was held compensable 
as within the exceptions to the general rule that an employee 
is not covered going to or returning from work. 

The case of Swanson v. Latham & Crane, 92 Conn. 87, 101 
A. 492, is a leading case and will be found cited frequently in 
the cases in the key numbers above given. It is also cited in 
some of the foregoing cases. The Supreme Court in the Voehl 
case, supra, cited this case in the footnote in support of the 
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principle which it applied. The facts were that the employer 
agreed with Swanson, and with five other employees who lived 
in Willimantic. as part of the contract of employment, that he 
would pay transportation charges at 90 cents a day (in addi¬ 
tion to their regular wages) to transport them to Stafford 
Springs and return. The employer arranged with one of them 
that his automobile would be used and the 90 cents per man 
was paid for the expense of the daily trip. While returning 
from work in the automobile, it collided with a train and the 
five men were killed. In this case there was an understanding 
or agreement between the employers and the carpenters’ union 
whereby the former agreed to provide transportation for the 
decedent. In this case the court made the following state¬ 
ment: 

The work began when the decedent reached Staf¬ 
ford Springs (the work place); the employment began 
when the decedent boarded the automobile at Willi¬ 
mantic, and continued during the trip and during the 
work, and on the return trip to Willimantic. Transpor¬ 
tation to and from his work was incidental to his em¬ 
ployment; hence, the employment continued during 
the transportation in the same way as during the work. 
The injury occurring during the transportation occurred 
within the period of his employment, and at a place 
where the decedent had a right to be, and while he was 
doing something incidental to his employment, because 
contemplated by it. 

In MacClelland v. Dodge Bros., 233 App. Div. 504 (N. Y. 
1931), pursuant to stipulations of a labor union, employees 
should travel only 10 miles to and from their employment on 
their own time and at their own expense. The employee lived 
22 miles from his place of employment. At a point about half¬ 
way he became entitled to traveling time and five cents a mile 
for traveling expenses. After passing that point he was in¬ 
jured. In sustaining the award, the court held that “the em¬ 
ployment continues throughout the transportation in case the 
parties, by their contract of hire, positively or inferentially so 
stipulate.” 
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In Western Pipe and Steel Co. v. Ind. Acc. Comm., 121 P. 
(2d) 35, in speaking of the so-called “going and coming rule,” 
the court said: 

“An exception to this rule, however, is generally rec¬ 
ognized where employee’s compensation covers the time 
involved in going to or from his work, or an allowance 
is made for the cost of transportation. (Citing the Voehl 
case, supra.) [Italics supplied.] 

In Breland, et al. v. Traylor Engineering & Mfg. Co., 126 P. 
(2d) 455,52 Cal. App. (2d) 415, the Court said: 

Many cases are [in 87 A. L. R. 250] there discussed. 
Running through the cases is the thought that when 
transportation is furnished or an allowance is made by 
the employer for such transportation, it is a permissible 
inference that the employer has impliedly agreed that 
the employment shall be continuous from the time the 
employee leaves home and shall continue until he re¬ 
turns. [Italics supplied.] 

In Gray v. W. T. Congleton Co., 93 S. W. (2d) 829, 263 Ky. 
716 (Ky. 1936), it was held that the employer’s duty to trans¬ 
port employees to or from work may arise from express or im¬ 
plied contract wdth the employees, whether wages cover the 
time involved or the cost of transportation or both, or merely 
time from beginning work at destination to ceasing work, as 
respects employees right to compensation for injury while be¬ 
ing so transported. 

As above stated, the contract in the present case required 
the employer to furnish transportation. He did not furnish 
the actual vehicle but he furnished the substitute, which made 
the transportation to and from work an incident of the em¬ 
ployment. 

Aside from the fact that the transportation was a part of 
the employment eontract, irrespective of the mode, this case 
is sustainable on that line of cases, some of which are cited 
above, holding that where the exigencies of the employment 
are such as practically to require the employer to furnish 
transportation, the transportation is an incident of the em- 
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plovment. It is not necessary in every case to look for an 
express contract. The obligation to furnish transportation 
may arise from implication, or nature of the work, or conduct 
of the parties. It would have been a practical impossibility for 
the employees in the present case to have gotten to work on 
time, or conveniently, otherwise. Skilled men were needed, 
and the inducement was essential. The evidence shows that 
the employees worked from 7:30 A. M., and at time 8 A. M., to 
4:30 P. M. (App. 40). Although there was apparently train 
and bus service to a place called Triangle, near Quantico, there 
was no bus service to Quantico proper (App. 38, 39), and in 
order to attempt to use public transportation, it would have 
been necessary for employees to get up at 4 o'clock in the morn¬ 
ing (App. 27,2$). and then walk two to four miles at the Quan¬ 
tico end (App. 39). Apparently no transportation to the job 
site was available (App. 3S). The employment at Quantico 
was of such importance that apparently the contractors would 
have paid Ticer S5.00 to get him to work, as they needed skilled 
men (App. 27, 2S). 

In addition to the contractual nature of the transportation, 
the deceased was returning an employee and his tools, who, on 
the day of the accident, was being transferred to Vint Hills, 
Va., under orders from the foreman, to report there to com¬ 
plete a project. This alone would be sufficient to show the 
incidentalness of the trip to the employment. The case ap¬ 
pears to be within the purview of the principle applied in 
Proctor v. Hoage, SI F. (2d) 555, 65 App. D. C. 153 (1936). 
Also it is within the purview of Rubeo v. Arthur McMullen Co., 
193 A. 797 (X. J. 1937), where the court regarded the trans¬ 
portation as plainly within the contemplation of the parties 
and took into account the mutual convenience and advantage 
of the transportation accommodations. There was certainly a 
decided advantage to the employer in the present case, as the 
employees apparently were badly needed at Quantico. 

The deputy commissioner reached his conclusion that the 
death arose out of and in the course of the employment upon 
a body of evidence which from a factual standpoint well sup¬ 
ported the finding. “Appropriate weight [should be given] to 
the judgment of those whose special duty it is to administer 
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the questioned statute.” The deputy commissioner’s finding 
should be “accepted if it has ‘warrant in the record’ and a rea¬ 
sonable basis in law” (compare NRLB v. Hearst Publications, 
322 U. S. Ill; Parker v. Motor Boat Sales, 314 U. S. 244). 

In CardUlo v. Hartford, Acc. & Indem. Co., 109 F. (2d) 674, 
71 App. D. C. 330, this Court said: 

There is nothing to prevent an employer from agree¬ 
ing that the employment shall include travel which, in 
the absence of an agreement, it might not include; and 
an “agreement to that effect may be either express or be 
shown by the course of business” (citing the Voehl case., 
supra). 

Under the facts and the law the transportation in the present 
case was an incident of the employment. Death resulting from 
injury while en route home, is compensable. 

C. The employment relationship was created in the District 
of Columbia where it had long subsisted; the employee 
had continued status during temporary employment out 
of Washington 

The second question is whether the deputy commissioner 
had jurisdiction to make an award. Appellants' conclusion ap¬ 
pears based upon the fact that the employee was injured in Vir¬ 
ginia, and because thereof no statutory jurisdiction existed in 
the deputy commissioner to make an award. 

The facts in relation to the question of statutory jurisdiction 
are as follows: 

E. C. Ernst, Inc., a Washington concern engaged in the elec¬ 
trical contracting business, hired Mr. Ticer some ten years ago 
in the District of Columbia, through the local electrical union. 
The employer’s place of business is 1624-14th Street, N. W., 
Washington, D. C. Mr. Ticer was employed to work on the 
various contracting jobs of the employer (App. 29, 30, 54); Mr. 
Ticer and his wife were residents of the District (App. 50). In 
November, 1940, before going to work at the Marine Barracks 
at Quantico, Virginia, Mr. Ticer had been employed by this 
employer at the Washington Navy Yard (App. 35). He was 
transferred, without lapse of time, from the Navy Yard job 
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to the Government jobs at Quantico (App. 32, 36). No new 
contract of employment was made at the time of such trans¬ 
fer (App. 34). The employee returned with other employees, 
to the District of Columbia, every day from the job at Quantico 
(App. 33). Some of the supplies used at the Quantico jobs 
were sent from the District of Columbia, where the employer 
had its office, and its supply and estimating rooms (App. 34). 
The employees of the employer who worked on the Quantico 
jobs lived within the District of Columbia or suburbs (App. 
30). The employer has performed millions of dollars worth of 
work in the District of Columbia and surrounding area (App. 
16). The deceased's co-worker testified that most of his time 
was spent on jobs in the District of Columbia (App. 49). The 
appellant did not establish any specific work outside the Dis¬ 
trict of Columbia engaged in by Mr. Ticer during his ten years’ 
service, other than in connection with the projects at Quantico. 

The statute, giving the deputy commissioner jurisdiction, 
provides that the provisions of the Longshoremen’s Act: 

shall apply in respect to the injury or death of an em¬ 
ployee of an employer carrying on any employment in 
the District of Columbia , irrespective of the place where 
the injury or death occurs; except that in applying such 
provisions the term “employer” shall be held to mean 
every person carrying on any employment in the Dis¬ 
trict of Columbia, and the term “employee” shall be 
held to mean every employee of any such person. 
[Italics supplied.] 

Before considering the factual situation in this case in rela¬ 
tion to the quoted statutory provision, it is deemed necessary 
to Invite attention to certain basic or fundamental principles, 
as they will aid immeasurably in seeking the proper conclusion. 

The first of these concerns the nature of workmen’s com¬ 
pensation. Compulsory workmen’s compensation laws are 
founded neither upon tort nor upon implied contract. At this 
Honorable Court said in U. S. Casualty Co. v. Hoage, 77 F. (2d) 
542, 64 App. D. C. 2S4, “The liability under the Workmen’s 
Compensation Act is not for a tort, but is imposed as an inci¬ 
dent of the employment relationship.” 


21 


The United States Supreme Court, in N. Y. Centred R. R. 
Co. v. White, 243 U. S. 18S, reviewed the whole subject of 
workmen’s compensation legislation, stating that the scheme 
of compulsory compensation was a substitute for common-law 
rights and remedies, and that such legislation was founded 
upon the exercise of the police pow’er of the State. See also 
Mountain Timber Co. v. Washington, 243 U. S. 219, 243. 

In what aspect is this police power exercised? The Supreme 
Court has stated, in Cudahy Packing Co. v. Parramore, 263 
U. S. 41S, that “Workmen!* compensation legislation rests upon 
the idea of status, not upon that of implied contract.” The 
power is exerted in respect to a relationship, to control its inci¬ 
dents. Therefore, with respect to the compulsory type work¬ 
men’s compensation law (and the District law T is of that type), 
the obligation of an employer to pay compensation, in the final 
analysis, rests upon the employer-employee status or relation¬ 
ship. (The obligation is somewhat like the obligations of hus¬ 
band and wife as attached to the marital relationship.) 

From this premise, the next question follows: Can the power 
of a state (or the Congress acting for the District of Columbia) 
be exercised in respect to the incidents of such status or rela¬ 
tionship, so as to effect occurrences, within the relationship, 
beyond the border lines of the state where that relationship 
subsists? This is answered in the affirmative by the Supreme 
Court in Alaska Packer’s ilss’n. v. Ind. Acc. Com., 294 U. S. 
532, wherein the Court stated (p. 541) that “Obviously, the 
powder of a State to effect legal consequences is not limited to 
occurrences wdthin the state, if it has control over the- status 
which gives rise to those consequences” [Italics supplied.] 
The District workmen’s compensation statute in specific terms 
authorizes the effecting of legal consequences in occurrences 
beyond the District, in that part above quoted which reads: 
“irrespective of the place where the injury or death occurs.” 
In almost every state there is a similar extra-territorial pro¬ 
vision under which the state exercises its lawful jurisdiction 
to “effect legal consequences” in cases of injury or death oc¬ 
curring beyond the borders of the State. Nothing could be 
more definitely settled than this, as many cases illustrate. 
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Because of statutory provisions, some broad, some limited, 
it is natural to expect cases involving conflict of laws, because 
employees may have status in more than one State (for in¬ 
stance. if employed in one State, but injured in another). Be¬ 
cause employee's rights may (without disturbing underlying 
concepts) exist under more than one jurisdiction, conflicts have 
reached the Supreme Court, and aiding rules for resolving such 
conflicts have been stated. This Honorable Court had to re¬ 
solve such a question of conflict of laws in U. S. Casualty Co. 
v. Hoage, supra. It may be that the employee in the present 
case had sufficient status in Virginia to warrant that State in 
providing a remedy. But that does not mean that an equal 
situation could not exist in the District! The Court in the 
present case, however, is spared the task of resolving a conflict 
of laws, for the reason that appellants are not arguing that the 
Virginia law should be applied, to the exclusion of the District 
law. but the sole point that the District statute does not apply. 
Therefore, the ultimate conclusion rests upon the question 
whether the District provisions apply ex proprio vigore. 

The next question is: Why should the District of Columbia 
Act apply in Ticer’s case? The answer is that Ticer was “an 
employee of an employer carrying on any employment in the 
District of Columbia/’ The employer is a Washington con¬ 
cern. For about ten years Ticer was in its employ (except for 
a six months period some years ago when he worked for the 
Government). He was hired in the District and worked here. 
He was employed in the District immediately before his trans¬ 
fer to Quantico. He derived a status or relationship as such 
employee from the fact of employment in the District of 
Columbia and because he worked in the District. He returned 
to the District each night after his daily work at Quantico. 
The fact of hire in the District of Columbia is not a sine qua. non 
in determining these cases (an employee may be hired else¬ 
where and work in the District: U. S. Casualty Co. v. Hoage, 
supra). The fact of hire in the District is important evidence 
in establishing the fact that employment status was created 
in the District. The fact that he worked for this employer in 
the District of Columbia during a ten-year period, and just 
before he was transferred to the construction projects at Quan- 
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tico, is conclusive evidence that he had established status in 
employment in the District of Columbia. He did nothing to 
destroy that status, nor did he sever his attachments to the 
District of Columbia by leaving and returning each day. That 
he would have returned to work at jobs in the District of Col¬ 
umbia, after completing at Quantico, is easily inferable from 
the evidence showing the nature of the employer’s business 
and what he had done in the past. 

This case may raise at this point the question: How far 
should the Court go in regarding persons working outside the 
District of Columbia as within the protection of the local Act? 
(The question would be more appropriate in a case where it is 
not apparent that the employee had established status locally 
as an employee of a District employer.) The answer is clear 
from the following. In the first place, the jurisdictional provi¬ 
sion of the Act is very broad. That it is broad has heretofore 
been specifically recognized by this Court. In Standard Acci¬ 
dent Insurance Company v. Hoage, 66 F. (2d) 275,62 App. D. C. 
245, in speaking of section 1 of the Act (the provision now 
under consideration), this Court said: 

Moreover, it should be observed that the language em¬ 
ployed by Congress in the Act of May 17,1928 * * * 

is remarkably broad. 

***** 

The comprehensive language employed in the fore¬ 
going Act distinguishes it from many of the compensa¬ 
tion enactments in force in the several states, and gives 
evidence of the purpose of Congress that the law in the 
District of Columbia in compensation cases shall be 
broadly construed and applied. [Italics supplied.] 

We begin with the premise that Congress has provided the 
District of Columbia with a compensation law’ which was de¬ 
signed to afford broad and comprehensive protection so far as 
employees are concerned. What basic concept in case of con¬ 
flict should control in giving effect to the Congressional intent? 
It is submitted that the proper concept is this: The law* should 
be applied in respect to injury and death where local employ¬ 
ment status appears, whether the accident occurred wdthin or 
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without the District, in all cases involving conflict of law, in 
which the District has a “legitimate public interest growing 
out of the employer-employee relationship” (see U. S. Casualty 
Co. v. Hoage, supra). The case referred to establishes the 
public policy for the District in respect to employees, non¬ 
residents. who are injured within the District while in the 
course of their employments. A legitimate public interest (or 
public policy) would seem to require the protection under the 
Act for employees, residents of the District, who have estab¬ 
lished employment relationship in the District, irrespective of 
the place of injury, particularly in cases like the present where 
the residence and the relationship persisted, and the employees 
are transferred from job to job with no established intention 
to sever the nexus with their District employment. A con¬ 
tinuity of the initial status created by the employment in the 
District may be presumed (following the recognized presump¬ 
tion of continuity of a state of facts), and it is the burden of the 
employer to establish a severance of the relationship thus estab¬ 
lished. before he should contend that no employment exists 
in respect to the District—and in the present case such sever¬ 
ance was not established. The rule stated above applies where 
there are conflicts; where there is no conflict, all that need be 
looked for is whether proper status existed. 

As stated above, no conflict of laws question is involved; 
however, the cases in which conflicts between two State law’s 
were directly involved, which reached the Supreme Court, are 
of material importance. They are as follows: 

Bradford Electrical Light Company, Inc. v. Clapper, 
2S6 U. S. 145; 

Ohio v. Chattanooga Boiler and Tank Co., 2S9 U. S. 
439; 

Alaska Packer's Assw. v. Industrial Accident Com¬ 
mission, 294 U. S. 532; 

Pacific Employers Insurance Company v. Industrial 
Accident Commission, 306 U. S. 493. 

In the Clapper case, the employee lived in New Hampshire 
and was injured in Vermont, yet the New Hampshire law was 
permitted to apply in resolving the conflict of law’s, the Court 




25 


saying: “The relation between Leon Clapper (the employee) 
and the company was created by the law of Vermont; and as 
long as that relation persisted its incidents were properly sub¬ 
ject to regulations there.” [Italics supplied.] 

Even if the employee should not have been a resident of the 
District of Columbia, it does not necessarily follow that the 
District Act could not of its own force apply, because residence 
is not a sine qua non, nor would it matter if the employee had 
performed no work whatever in the District of Columbia— 
according to the United States Supreme Court. That an em¬ 
ployee might become a local public charge or might have to 
journey to a distant point to obtain compensation, were held 
sufficient by the Supreme Court as giving rise to legitimate 
public interest in a State; see Alaska Packer’s case supra. In 
that case, the employee was hired in California (the element 
giving rise to status ) to work wholly outside California; 
namely, during the canning season in Alaska —three thousand 
miles away. His whole service was performed outside Cali¬ 
fornia. He was not a resident of California. Notwithstanding 
these factors, the Supreme Court held that California could 
exercise the jurisdiction its Act provided, because California 
had a legitimate public interest in the case, and such interest 
required yielding by the Alaska law. The employee might have 
become a public charge in California. In the present case, 
there being no conflict of laws, there is no necessity to consider 
whether to yield to Virginia, but only the extent of local statu¬ 
tory jurisdiction. In the present case, the employee was a 
resident of the District, was hired here, and the employment 
relationship was here, factors much more cogent than those in 
the Alaska Packer’s case. Ticer was not employed to work 
wholly outside the District. 

In finding or rejecting the legitimate public interest of the 
District, the court necessarily states the local public policy. 
It stated such policy in U. S■ Casualty Company v. Hoage, 
supra. In that case, the employee was a resident of Georgia; 
he entered his employment contract in Alabama. Thereafter, 
he worked for his employer (a contractor) in five States and 
finally on a local job at the Walter Reed Hospital. This case 
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directly involved the conflict of two State laws and the full 
faith and credit clause of the Constitution. This Honorable 
Court held in substance that the District did not have to yield 
to Alabama, but had a legitimate public interest in the em¬ 
ployee who was injured within its borders, because he might 
become a public charge here. If the public policy of the Dis¬ 
trict thus is concerned with temporary or transient workers 
who come into the District, might it not with greater justifica¬ 
tion he concerned with its residents, particularly those working 
many years under its domestic law? 

This Honorable Court has recognized a limitation, in respect 
to the application of the local law’, in Gudmundson v. Cardillo, 
77 App. D. C. 230, 126 F. (2d) 521 (1942). In Gudmundson’s 
case, the employee was injured in Bethesda, Maryland. He 
was employed by a New’ York corporation with no office in the 
District. The employee's employment was irregular and dis¬ 
continuous, and he worked for any employer hiring him. On 
March 1. 1939, he reported at Bethesda where he w’as put to 
work, remaining there until injured. The deputy commis¬ 
sioner found that there was no employment in the District ; 
that the contract of hire was made in Maryland; that a remedy 
which the employee had applied for. existed under the Mary¬ 
land law, and payments were made upon his claim filed in the 
State, making it unlikely that he would become a public charge 
in the District of Columbia. There w-as no factor in the case 
giving rise to status in employment in the District. This Court 
said in this respect: “* * * The work for w'hich appellant 

was hired w*as to be performed in Maryland. * * * We 

are!, therefore, of opinion that the deputy’s finding that the 
employment relationship was in Maryland and not in the Dis¬ 
trict of Columbia, is correct.” [Italics supplied.] This case 
shows that if there is no status in employment in the District 
of Columbia, the Act does not apply. 

Other courts have had to establish public policies on this 
question. Some States have established as their public policy 
(in the compensation law’ or by decision thereon) that if the 
employee has performed no work whatever within the State, 
he has no status as an employee there, even though he may be 
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a resident and hired in the State. (This is a policy position less 
liberal than might be justified by a State under the Alaska 
Packer’s case.) A typical case is Sherk v. Department of Labor, 
189 Wash. 460, 65 P. (2d) 1269 (Wash. 1937). 

The result in the Gudmundson case, supra , was based largely 
upon the fact that the employee had not been hired to perform 
work in the District. The Court, however, reserved for future 
consideration what should result if the employee should be 
hired in the District, but should perform no work in the Dis¬ 
trict. If such a case should arise, the statute would support an 
award, notwithstanding no work performance in the District, 
this on the theory that the employment contract itself created 
the proper status or relationship, in view of the single element 
of “hiring” in the Alaska Packer’s case. This of course assumes 
no conflict of laws question. But, should one be raised in such 
a case, if the employee should be a resident, or might become 
a public charge, or should any of the factors heretofore con¬ 
sidered by the Supreme Court (which relate to public interest) 
appear, the existence of such factors w’ould enable the court to 
find that the local law should prevail. But the Court does not 
have to decide the ultimate in the present case. 

Certain recent decisions of this Honorable Court have a bear¬ 
ing upon the question, particularly from the standpoint that 
an employee does not lose his status, nor is there a break in his 
employment relationship , merely because he performs service 
outside the District. In the case of Travelers Insurance Com¬ 
pany v. Cardillo (Beard case), 78 App. D. C. 392, 141 F. 
(2d) 362, the injured employee was a resident of the District 
of Columbia; he was injured in Maryland on a construction 
job. The employer had its principal office in the District, and 
carried on construction work in the District and vicinity. The 
employee had established status as an employee of an em¬ 
ployer in the District of Columbia. He was “signed up” at the 
employer’s office in the District, performing work here on sev¬ 
eral jobs. He was transferred from a District job to a job in 
Maryland and while there was injured. The employer was 
held to be a person carrying on employment in the District, 
and under the circumstances, nothwithstanding the employ- 
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ment beyond the District, this Court held that the law “au¬ 
thorizes an award under the District law without regard to the 
place of injury.” 

Another case arose at the same time. Travelers Insurance 
Company v. Cardillo (Lawrence case), 78 App. D. C. 394, 
141 F. (2d) 364, in which the employee was a resident of the 
District, had also been employed here, and worked away from 
the District on a construction project. He was transferred 
from a local job to a job in Virginia, where he worked until 
injured. The employer maintained an office, and materials 
and equipment in storage yard in the District. The contract 
of employment was continuous and when the employee was 
transferred from job to job. no new contract was entered into. 
This Court held that the findings “show a clear case of injury 
to an employee of an employer carrying on employment in the 
District of Columbia and no more than this is necessary to 
bring the case within the precise provisions of the District 
Law.” 

The case of B. F. Goodrich Company v. Britton, 139 F. (2d) 
362. 78 App. D. C. 221, also has a bearing. In this case the 
employee and family lived in the District, but the employee 
worked as a salesman in seven nearby States. He had an of¬ 
fice in the District of Columbia, where the employer main¬ 
tained divisional headquarters. This Court held that the local 
Act applied, notwithstanding that only one-half of one percent 
of the employee’s sales were made in the District. In this 
case it was argued, for the employer, that where the employee 
was most continuously employed should be the controlling fac¬ 
tor, but this the Court rejected as “based on a mistaken view¬ 
point, in that it ignores the relationship of the parties as es¬ 
tablished by the undisputed facts” (emphasis supplied). The 
Court looked to see “whether the employer was at the time 
of injury engaged in business in the District of Columbia and 
whether deceased was an employee within the District of Co¬ 
lumbia in the carrying on of the business, and when injured was 
performing services in connection with this employment”. 
(The employee was returning home at the week-end. His 
travel was regarded as an accident of his employment). The 
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Court considered the employee’s status, saying: “That Crowell 
(the employee) had the status of an employee of an employer 
carrying on business in the District of Columbia is too clear 
for argument” (citing the Alaska Packers case, 294 U. S. 532, 
541). 

In the case of Moyer v. Cardillo, 73 App. D. C. 261, 119 F. 
(2d) 785, the employer’s business had been moved to Mary¬ 
land and the employee was injured in Maryland. During the 
period the employer was selling out his business in the Dis¬ 
trict, after having moved to Maryland, the employer still had 
contact with its District business. Even under these circum¬ 
stances the nexus was regarded as not having been broken, the 
Court saying: “The fact, therefore, that the injury occurred 
in Maryland does not lessen or affect the right of the employee 
to compensation if the employer was then in business in the 
District of Columbia.” * * * No abandonment (of the 
business) occurred until (after the injury). This case had 
been rejected by the deputy commissioner, but this Honorable 
Court reversed such action, requiring an award. 

The State of New York has not been reluctant to recognize 
its jurisdiction in out-of-State injuries. In Cunningham v. 
Good Mfg. Co., 249 App. Div. 898, 292 N. Y. S. 605, a resident 
of the District of Columbia was summoned to New York where 
he was hired. He w*as assigned to work in the District of Co¬ 
lumbia and three nearby States. He received his orders and 
pay from, and sent reports to, New York. The New York 
commission was held to have jurisdiction (presumably on the 
sole feature of “hire” in New York, through which status was 
acquired), notwithstanding that his work was in a region out¬ 
side New York. In a very recent New York case (June 1945), 
Farrigan v. Babcock and Wilcox Co., 56 N. Y. S. (2d) 103, 269 
App. Div. 872, the disallowance of compensation was reversed 
by the court in a case where the employee had worked five 
months for his employer in New York, then had quit and had 
worked for various employers. Later he was called by the em¬ 
ployer and rehired at Albany (New York), for construction 
work in Connecticut. He remained in Connecticut until in¬ 
jured. The only factor creating status in New York was that 
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he was hired, in New York; this was reinforced by the follow¬ 
ing subsidiary factors: (a) his employer had an office in New 
York, (b) he received his pay by check drawn on a New* York 
bank, (c) he was under general supervision of the New York 
office, (d) he returned to Albany on week-ends. 

Summing up the factors and the law in Ticer’s case we find 
the following: (1) Ticer and wife were residents of the District, 
(2) he was hired by appellant employer, a Washington concern, 
in the District of Columbia some ten years ago for work in and 
about the District, (3) before working at Quantico, he worked 
for the employer in the Washington Navy’ Yard, (4) he was 
transferred to Quantico to complete job work there, without 
loss of time, (5) he was subject to orders from Washington 
(App. 51), (6) his pay was carried to him from Washington 
by the Vice-President of the company, or else paid to him in 
the District (App. 3S), (7) he returned to Washington each 
day, and the nature of the work was such as to support the 
inference that he would have returned to work on other Dis¬ 
trict jobs when the w’ork at Quantico was finished. 

Under the Alaska Packer’s case, mere hire in the District 
would be sufficient to establish the employment-relationship 
and attach the obligation of the compensation law (compare 
the New* York cases above cited). But we find not only the * 
hiring here, but actual w’ork in the District conclusively estab¬ 
lishing such status, plus a number of cogent subordinate factors 
all reinforcing the fact of such status. There is a presumption 
that the claim comes within the Act (33 U. S. C. 920), the 
employer has not proved the opposite by “substantial evidence 
to the contrary,” as the Act requires. For these reasons the 
deputy commissioner had ample jurisdiction to make the aw’ard. 

CRITIQUE OF APPELLANTS’ BRIEF 

The appellees' first point is that the deputy commissioner 
erred in finding that the $2.00 per day paid to employees on the 
Quantico job was transportation expense. If the deputy com¬ 
missioner had found that this sum was not transportation ex¬ 
pense, he would have made a finding directly contrary to the 
evidence, as all of the witnesses testified that the amount was 
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paid for traveling expenses (App. 22, 30, 36, 43). Appellants 
say this in the face of the employer’s statement as follows: 

In addition to his salary he also receives transporta¬ 
tion money whenever his work takes him outside the 
District of Columbia (App. 54). 

It was explained precisely how the amount was arrived at; to 
wit, to meet the cost of transportation by steam railroad (App. 
22 ). 

What an employee living at Quantico might receive is entirely 
beside the point and irrelevant, because all oj the employees 
working at Quantico for this company lived in Washington, 
D. C., or the suburbs (App. 30,40). The appellant says nothing 
about the employer’s contract to furnish transportation (App. 
53). The appellants’ venture the statement that even if S2.00 
a day were paid as reimbursement for transportation expense, 
such payment would not bring the employee in the course of 
his employment, and that this has been the rule of virtually 
every court in the land. Appellants apparently overlooked a 
number of cases, particularly those cited above. In searching 
appellants’ brief for a statement of principle in support of their 
position, it appears that the whole reliance in the brief is upon 
the fact that “control” was not exercised. Just what this 
control is the appellants do not clearly tell us. At one point in 
the brief (App. Br. 9) appellants speak of control “over the 
means” by which the employees came and went to work. The 
appellants later speak about control over the “employees” 
(App. Br. 12). Winch one it is, the appellants do not tell us. 

This Court is well aware that courts in general frequently 
comment upon factual elements in cases where those factual 
elements are present, particularly if they seem to reinforce a 
decision. In the case where employers have furnished the 
means of transportation, some of the courts have commented 
upon the fact that the vehicle is under the control of the 
employer, seemingly as a fortifying element. Of course, if 
the vehicle is under the control of the employer, the incidental¬ 
ness of the transportation -is beyond contesting. But it may 
be seen from the cases cited above that the element of a 
necessary control over the employees, because the employer 
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operates the vehicle, is lacking. Cases have been selected by 
appellees where the factual situations clearly show that the 
employer did not have control, either over the vehicle, or 
over the person of the employees, during transportation. If 
the control were a necessary concomitant, then all of the cases 
cited by appellees appear in error. In one of the cases cited 
(Lehigh Nav. Coal Co. v. McGonnell ) where a railroad facility 
was used, the court specifically said that “the fact that the 
employer could exercise no control over the Central Railroad 
Company * * * does not affect the issue.” In any event, 

the thought of control is purely academic in all cases where the 
employer does not actually operate the transportation facility. 
What “control” could the employer exercise when the services 
are performed by an independent contractor? The suggestion 
of appellants (App. Br. 19) that control is necessary because 
an employee might deviate from the line of travel is wholly 
irrelevant. The fact of deviation in any case , whether the 
employee is going to or from work, or is out on a mission for 
his employer, or is a traveling salesman, may be sufficient to 
hold an injury not compensable, if it occurs during deviation. 
In the case of persons traveling out of the District of Columbia 
(such as salesmen) their going to and from their work, follow¬ 
ing the great weight of authority, is regarded as an incident of 
the employment. For instance, in the case of Goodrich Co. v. 
Britton, 7S App. D. C. 221, 139 F. (2d) 362 (1943), the 
employee was returning home to the District after having 
finished his work near Gettysburg. As a traveling salesman, 
the transportation homeward was beyond doubt an incident 
of the employment. But had he deviated on his return, his re¬ 
turn trip would not have been an incident of his employment— 
a deviation would have changed the result. In Employers 
Liability Assur. Corp. v. Hoage, 63 App. D. C. 53, 69 F. (2d) 
227, the employee had deviated prior to his going to work, but 
got back in line of travel before the injury occurred. Devi¬ 
ations, therefore, would offer no different problem, in a case 
like Ticer’s, than in any other case. 

The cases cited by the appellants are subject to the following 
criticisms: 
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In the Kerin case (Wise.), page 9 of appellants’ brief, the 
court, in interpreting the contract between the employer and 
employee, held that the provisions of the contract between 
the labor union and the employer’s association did not refer 
to transportation to and from work each day, but that the 
only transportation that was required thereunder was the 
transportation to the job at the beginning and completion of 
the work. The contract further was interpreted as providing 
allowance only for board and lodging. In Ticer’s case we find 
an entirely different type of contract. It does not need inter¬ 
pretation, because the provisions of rule 15 (b) (App. 53) are 
clear. Moreover, if they were not clear, the conduct of the 
parties in the arrangement for the daily transportation; is 
entirely clear. 

In the case of Public Service Co. of Northern Illinois, page 

10 of appellants’ brief, it appears that the employer did not 
assume the obligation to furnish transportation and the court 
apparently considered that the sum paid to the employee 
merely augmented his wages- The court did not have a con¬ 
tract provision and circumstances to consider such as are pres¬ 
ent in the Ticer case. 

In the case of Republic Underwriters (Texas), page 10 and 

11 of appellants’ brief, the employer apparently did not con¬ 
tract to furnish transportation to his employee, but only to 
supply him with gasoline. Ticer’s case is very much stronger 
because of the contract to furnish transportation, and the cir¬ 
cumstances which made such transportation necessary. Ap¬ 
pellants’ case, it seems, rested on the premise that the em¬ 
ployer had no control over the means used, and therefore it 
is obvious that Texas is not in accord with the weight of au¬ 
thority, and has unnecessarily limited the circumstances under 
which transportation may be an incident of the employment. 
Presumably in Texas a different conclusion would have been 
reached had the B. F. Goodrich Company case, supra, arisen in 
Texas instead of in this Court. 

In the Orsinie case (Conn.) (appellant’s brief, page 12), it 
is obvious from the opinion that the employer did not con¬ 
tract to furnish transportation. The contract was apparently 
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construed as merely an agreement to pay higher wages. It is 
interesting to note that the case of Swanson v. Latham & Crane, 
supra, was not reversed or modified, and the court specifically 
recognized that in the Swanson case the furnishing of transpor¬ 
tation was a part of the contract of employment, as in the 
present case. In the Voehl case, supra, the United States 
Supreme Court cited the Swanson case, presumably as in sup¬ 
port of the principles which it enunciated, and we may assume 
the case was viewed with approval. 

The Guenesa case (Pa.) at page 13 of appellants - ’ brief, ap¬ 
parently would give protection to employees only if they are 
riding on the employers vehicle. This case is clearly out of line 
■with the weight of authority, and has no logic to it from the 
standpoint of determining whether the transportation was an 
incident of the employment or not. 

The Kowalek case (N. Y.) cited at page 14 of the brief has 
no bearing whatever in the present matter. In that case the 
court said: 

The contract of employment did not obligate the 
company to transport him. In enjoying or exercising 
the permission, he adopted his own will and choice and 
served his own convenience. 

Appellees will agree that where an employee uses an em¬ 
ployer's facilities for his own convenience, there is no obliga¬ 
tion on the part of the employer, because the transportation is 
not an incident of the employment. The same is true with 
respect to the Tallon case cited at page 16 of the brief. The 
court in that case stated: 

Tallon was not obliged to use this train in going to 
his work, under any agreement with the defendant. 

In the Keller case (N. Y. 1921), cited at page 16 of the 
appellants’ brief, the court does not dispute the principle ap¬ 
plied where the employer furnishes transportation. The 
decision was reached in the manner stated, because the court 
refused to consider the contract with the employee (which 
called for travel time) as not a contract for transportation. In 
the Ticer case, no travel time is involved, but a direct obliga- 
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tion to furnish transportation. It is interesting to note that 
the New York court refused to follow the same principle in a 
later case; see MacClellan v. Dodge Bros. (1931), supra, where 
the court reached a different conclusion in a somewhat similar 
case, where the employee was reimbursed 5 cents a mile for the 
use of his motorcycle, and the Keller case was specificially lim¬ 
ited in its application. 

The other cases cited in the appellant’s brief all have readily 
noticeable distinctions. 

Appellants’ second point relates to the jurisdiction of the dep¬ 
uty commissioner to make an award. Appellants’ argument 
resolves itself to the general statement that Ticer worked too 
long out of the jurisdiction. This argument entirely overlooks 
the applicable principles—in fact they are not mentioned. 
Length of time on a job outside the District of itself proves 
nothing; it might be material, with other relevant factors, in 
a case where the nexus has been broken, but of itself it does 
not break the nexus. The suppositious case referred to at page 
21 of appellants’ brief can be disposed of at once, merely by 
citing the decision of this Honorable Court in the Gudmundson 
case, supra, which would control the result in any such case. 

No rule has been established in the Goodrich case (cited p. 
22, appellants’ brief) which in any manner would adversely 
affect the result in the present case. This Court merely stated 
that the District law applied in the Goodrich case. If what 
appellants would glean from the Goodrich case is true ( that 
at time of injury an employee must he within the District in 
the carrying on of the employer’s business) then this Court 
certainly did not apply such “rule” in the later Beard and Law¬ 
rence cases (p. 22, appellants’ brief) where the work and the 
injury were outside the District. 

CONCLUSION 

On the facts and the law (a) the case is one within the statu¬ 
tory jurisdiction of the District of Columbia workmen’s com¬ 
pensation law, and (b) the death arose out of and in the course 
of the employment, since it occurred in transportation which 
was an incident of the employment. It is respectfully submit- 
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ted that the order of the United States District Court dismissing 
the complaint was proper and should be affirmed. 
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